























law by federal courts, does not treat the mere return of capital from a Ponzi scheme

as income.

It 1s true that La. R.S. 47:293 and 295 establish federal AGI as the starting
point for determining an individual’s Louisiana income tax liability. Read carefully,
however, La. R.S. 47:293 and 295 do not define Louisiana income literally as only
the taxpayer’s reported federal AGI. The express text of La. R.S. 47:293 defines
“Adjusted gross income” as the adjusted gross income of the individual for the
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taxable year that is “reportable,” not the gross income reported, on the
individual’s federal income tax return. Logically, income is reportable if it should
have been reported, whether it was actually reported or not. This is the same basis

and framework by which the Department brings audit assessments against taxpayers

even when the IRS does not.

The distributions from Madoff Securities were not income and Petitioners
should not have reported them as such on their federal return. The fact that
Petitioners were deceived by Madoff does not change the nature of the distributions.
La. R.S. 47:295 does not alter the Board’s conclusion. La. R.S. 47:295(A) states
that the amount of an individual’s tax is to be determined from tax tables
promulgated by the Secretary of Revenue. On their face, the tax tables provide a
method of calculating tax liability, they do not themselves change the express

definition of income adopted into law by the legislature.

For the foregoing reasons, the Board finds that the Assessment is based on
distributions that were, in fact, merely the return of Petitioners’ investment in a Ponzi
scheme. These distributions are not income under Louisiana law. Because the

distributions are not income, they are not subject to Louisiana’s income tax. The



Assessment incorrectly seeks to tax distributions that are not income, and must be

invalidated. Accordingly, Judgment will be entered in favor of the Petitioners.

Baton Rouge, Louisiana, this / l day of March, 2020.
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